STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

MI. DI ABLO EDUCATI ON ASSQOCI ATI ON,

CTA/ NEA, 3
Charging Party, )) Case No. SF-CE-1287
V. )) PERB Deci sion No. 844
MI. DI ABLO UNI FI ED SCHOOL )) Cctober 1, 1990
DI STRI CT, )
Respondent . 3)

A_ppearahces: A. Eugene Huguenin, Jr., Attorney, for M. Diablo
Educati on Associ ati on, CTA/ NEA; Breon, O Donnell, MIller, Brown &
- Dannis by Martha Buell Scott, Attorney, for M. Diablo Unified
School District.
Bef ore Hesse, Chairperson; Shank and Cam|li, Menbers.
' DECI S| ON

SHANK, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the M.
Diablo Unified School District (District) to a proposed decision
(attached) issued by a PERB administrative law judge (ALJ). The ALJ
found that the District vi oI' ated section 3543.5(c), (e) and,
derivatively (b) of the Educational Enploynent Relations Act (EERA
or Act)?! when it insisted to inpasse that the M. Diablo Education
Associ ation, CTA/NEA (Association): (1) waive its right to file
grievances in its own nane; and, (2) waive its right to arbitrate

grievances in cases where the individual grievant does not wish to

pursue the grievance to arbitration. W have carefully reviewed the

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



entire record, including the proposed decision, the District's
exceptions to the proposed decision, and the Association's response
to the District's exceptions. W note that all of the argunents
raised in the District's exceptions were considered and addressed by
the ALJ. Except as noted below, we find the ALJ's findings of fact
and conclusions of law to be free of prejudicial error and adopt
them as the decision of the Board itself.

Furthernore, since the issuance of the proposed decision and
the filing of the exceptions and response in this case, the Board

issued a decision in the case of Chula Vista Gty _School District

(1990) PERB Decision No. 834 (Chula Vista) . The primary |ega

issues raised in this case were decided by the Board in Chula Vista.

In Chula Vista, a majority of the Board found that: an exclusive

representative has a statutory right to file grievances-in its own
nanme; proposals that an exclusive representative waive that right
are nonmandatory subjects of bargaining; and, a school district
violates EERA by insisting to inpasse that an excl usive
representative waive its statutory right to file grievances in its
own name. (ld. at pp. 18-23.)

Additionally, the mgjority in Chula Vista found that the schoo
district's insistence to inpasse on a proposal limting an exclusive
representative's ability to take a grievance to arbitration w thout
the grievant's approval violated EERA. The majority found that the
proposal inpinged upon the exclusive representative's statutory
right to represent its nenbers and was therefore also a nonmandatory

subj ect of bargaining. (ld. at pp. 31-35.)



In reaching its conclusion regarding the District's insistence
to inpasse on the two grievance proposals discussed above, the
majority in Chula Vista expressly réjected utilization of a nodified
version of the test set forth in Anaheim Union Hi gh _School District
(1981) PERB Decision No. 177 (Anaheim to determ ne whether the

proposal s in question were nmandatory subjects of bargaining.
Simlarly, in the instant case, although we agree with the ALJ that
the grievance proposals in question are nonmandatory subjects of
bargai ni ng, we expressly reject that portion of his analysis that
utilizes a nodified version of the Anaheimtest (See Prop. Dec,

p. 15, par. 2 through p. 17, par. 1, 1st sentence; p. 20,

. par. 1) and adopt instead the "statutory right" analysis as set

forth in Chula Vista.?

ORDER
Upon the foregoing findings of fact and conclusions of |aw and
the entire record in this case, it is found that the M. D ablo
Unified School District has violated section 3543.5(c) and (e) and,
derivatively, (b) of the Educational Enploynent Rel ations Act.
Pursuant to section 3541.5(c) of the Governnent Code, it hereby is
ORDERED that the M. D ablo Unified School District, its officers

and representatives shall

’I'n Chula Vista, the majority found that application of the
Anaheimtest to determne the negotiability of the grievance
proposal s was unnecessary since the District was not actually
insisting to inpasse on a termor condition of enploynent, but
was rather insisting that the Association waive a basic statutory
right. (Chula Vista Gty School District, supra, PERB Decision
No. 834, at pp. 22-23.)



A CEASE AND DESI ST FROM

1. Insisting to and during inpasse on contractual
| anguage outside the scope of representation which has the effect of
restricting the Association's right to file grievances on behal f of
i ndi vidual unit nenbers and to take grievances to arbitration.

2. Enforcing and giving effect to those portions of
Article I X of the current agreenent between the.parties whi ch
restrict the right of the Association to file and arbitrate
grievances to only alleged violations of the Recognition, Gievance
Procedure, Organizational Security and Savings clauses of the
agr eenent .

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. Accept grievances filed by the Association on behalf
of individual unit menbers as appropriate under the tinelines and
subject matter requirenents of the agreenent between the parties.

2. Process grievances through all steps of the grievance
procedure, including arbitration, initiated by the Association on
behal f of individual unit nenbers, regardless of whether the
grievance was resolved "to the satisfaction of the grievant” during
the initial steps.

3. Wthinthirty-five (35) days following the date this
Decision is no |longer subject to reconsideration, post at all work
| ocations where notices to enployees customarily are placed, copies
of the Notice attached as an Appendi x hereto, signed by an
aut hori zed agent of the enployer. Such posting shall be maintained

for a period of thirty (30) consecutive workdays. Reasonabl e steps
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shall be taken to insure that this Notice is not reduced in size,
defabed, altered or covered by any material.

4, Witten notification of the actions taken to conply
wth this Oder shall be nade to the San Franci sco Regional Director

of the Public Enploynent Relations Board in accordance wi th her

i nstructi ons.

Menmber Cam | li joined in this Decision.

Chai r person Hesse's concurrence begi ns on page 6.



Hesse, Chairperson, concurring: Wile | agree with the
-majority's conclusion that the M. D ablo Education Associ ati on,
CTA/ NEA (Association) has the statutory right to be a naned
grievant, | wite separately to address the stipulated record and
present ny legal analysis for finding such a statutory right.
Before reaching the issue of whether the Association's right

to be a naned grievant is a nmandatory or nonmandatory subject of
bargaining or statutory right, the Board nust determ ne whether
the M. Diablo Unified School District (District) insisted to
i npasse on its grievance proposals. In his proposed deci sion,
the admnistrative |law judge (ALJ) states:

The only remai ning question is whether the

Enpl oyer maintained its position to inpasse.

An enployer fails to negotiate in good faith

when It demands to inpasse that the exclusive

representative "abandon rights guaranteed"

under the EERA. Mdesto Gty _Schools (1983)
PERB Deci si on No. 291.

The stipulation resolves this matter

unequi vocally. It is absolutely clear that,
over Onion objections the Enpl oyer naintained
its insistence on the disputed | anguage to

i npasse. The parties stipulated that the
District maintained its position on the

gri evance | anguage through the neetings of
Cctober 10, 22 and 25, the |ast neetings
prior to the Enployer's declaration of

i npasse on Novenber 8, 1988. [Fn. omtted.]

The stipulation |ikewi se nakes it clear that
t he Enpl oyer continued its insistence on the
di sputed grievance |anguage during the

medi ati on process. \Wen the Union finally
acceded to the Enployer's denmand on

January 25, 1989, it was with clear notice to
the Enployer that it intended to pursue the
di spute through a PERB hearing. The Enpl oyer
accepted this position and the dispute was
kept alive despite the agreenent.

(Proposed Decision, p. 21.)



VWiile | agree with the ALJ's finding that the District
insisted to inpasse, | do not believe that the stipulation is
"absol utely clear.':' The stipulated record states that throughout
bar gai ni ng and nedi ation, both the District and Associ ation
mai ntai ned their respective positions on the grievance article.
However, the allegations in the anmended unfair practice filed on
January 4, 1989 and the March 15, 1989 letter fromthe
Associ ation's Executive Director to the District's Human
Resources Director indicate that the District insisted to inpasse
on the grievance article. The anended unfair practice charge
alleges the District insisted to inpasse on a nonnandatory
subj ect of bargaining. The March 15, 1989 letter indicates the
Associ ation placed the District on notice of its objections to
the District's proposed grievance procedure on the grounds that
the exclusive representative has a statutory right to file a
grievance in its own nane. As the D strict has not disputed
these allegations or statenents, it appears the stipulated record
supports the conclusion that the District insisted to inpasse.
Further, the District did not except to this finding by the ALJ
in his proposed deci sion.

Only after the Board has determned that the D strict
insisted to inpasse on its grievance proposals does the Board
reach the issue of whether the Association's right to be a naned
grievant is a mandatory or nonnmandatory subject of bargaining or

statutory right. Consistent wwth my concurrence in Chula Vista

Cty_School District (1990) PERB Decision No. 834 (Cula Vista).

| find that the Association has the statutory right to be a naned



grievant. In reaching this conclusion, | relied upon the
reasoning in a recent Court of Appeal decision in

Lillebo v. Davis (1990) 218 Cal.App.3d 1588. | also noted that

t he deci sion had been vacated by the California Suprene Court
with direction to the Court of Appeal to reconsider the case in
l[ight of the United States Suprenme Court's opinion in Keller v.

State Bar of California (1990) u. S. [110 S. . 2228],

Subsequent to ny Chula_Vista concurrence, the Court of

Appeal anended and reissued its opinion in Lillebo v. Davis
(August 20, 1990, CD06009)_____CaI.App.3d____; I n anal yzing the
right of individual enployees to represent thenselves in their
~enploynent relations with the State, the court again reviewed the
pertinent provisions of the Ralph C. Dlls Act and concl uded t hat
the individual enployee has the right to the grievance procedure
only to the extent it is created by the collective bargaining

agreenent negotiated and adm ni stered by the exclusive

representative. (See ny concurrence in Chula Vista, supra, PERB
Deci sion No. 834, pp. 82-84.)
Al though | still believe the Educational Enploynent

Rel ati ons Act does not contain explicit statutory |anguage

provi ding that an exclusive representative has the right to be a
naned grievant, | find the court's discussion in Lillebo v. Davis
controlling. In the present case, as the enforcenent of the

i ndi vi dual enpl oyee's rights are dependent upon the exclusive
representative's representation, | find the Association has the

statutory right to be a naned grievant.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1287, M.
D abl o Education Association. CTAANEAv. M. D ablo Unified School
District, inwhich all parties had the right to participate, it has
been found that the M. Diablo Unified School District has violated
section 3543.5(b), (c) and (e) of the Educational Enpl oynent
Rel ati ons Act (Act)e The District violated the Act when it insisted
to and during inpasse on clauses which would restrict the
Association's ability to file and arbitrate grievances, matters
out side the scope of representation, and continued to insist on
t hese provisions during the inpasse resolution procedures.

As a result of this conduct, we have been ordered to post this
Notice and we will abide by the following. W will:

A CEASE AND DESI ST FROM

1. Insisting to and during inpasse on contractual
| anguage outside the scope of representation which has the effect of
restricting the Association's right to file grievances on behalf of
i ndi vidual unit nenbers and to take grievances to arbitration.

2. Enforcing and giving effect to those portions of
Article I X of the current agreenent between the parties which
restrict the right of the Association to file and arbitrate
grievances to only alleged violations of the Recognition, G&Gievance
Procedure, Organizational Security and Savings clauses of the
agr eenent .

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. Accept grievances filed by the Association on behalf
of individual unit nenbers as appropriate under the tinelines and
subject matter requirenents of the agreenment between the parties.

2. Process grievances through all steps of the grievance
procedure, including arbitration, initiated by the Association on
behal f of individual unit nenbers, regardless of whether the
gri evance was resolved "to the satisfaction of the grievant” during
the initial steps.

Dat ed: MI. DI ABLO UNI FI ED
SCHOCL DI STRI CT
By:

Authori zed Representative

“"THIS 1S AN OFFI CI AL NOTI CE. | T MUST REMAI N POCSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST
NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY MATERI AL,



: STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

MT. DI ABLO EDUCATI ON ASSQOCI ATI ON,
CTA/ NEA, '
Charging Party, Unfair Practice
Case No. SF-CE-1287
V.

PRCPCSED DECI SI ON
MI. DI ABLO UNI FI ED SCHOCL (11/6/89)

DI STRI CT,

Respondent .

Nt A N T NN A

Appear ances: A. Eugene Huguenin, Jr., California Teachers
Association Staff Attorney, for the M. D ablo Education
Associ ation, CTA/NEA; Breon, O Donnell, MIller, Brown & Dannis by
Gegory J. Dannis and Martha Buell Scott, Attorneys for the M.
D ablo Unified School District. o
Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.

PROCEDURAL HI STORY

An exclusive representative here challenges a public school
enpl oyer's insistence to inpasse on contractual limts to the
union's right to file and process grievances in its own nane.
The union contends that such limts restrict its right to serve
as exclusive representative and that the enployer's insistence
upon themwas a failure to negotiate in good faith.

The enpl oyer replies that the union has no statutory right
to file and process grievances in its own name. Rather, the
enpl oyer continues, the contractual grievance procedure is a
mandat ory subject of bargaining. Therefore, the enployer
concludes, it was entitled to maintain to inpasse its insistence
on the restrictive |anguage.

The M. D ablo Teachers Association, CTA/NEA, (Union) filed
t he charge which commenced this action on Novenber 23, 1988. The

Thi's proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board




Uni on amended the charge, adding the allegations at issue here,
on January 5, 1989. The General Counsel of the Public Enpl oynent
Rel ati ons Board (PERB or Board) followed on March 15, 1989, w th
a conplaint against the M. Diablo Unified School District
(District or Enpl oyer).

The conplaint alleges that the District failed to negotiate
in good faith by insisting to inpasse on continuation of a
gri evance procedure which prevents the Union fromfiling and
processing grievances on behalf of individuals in the Union's own
name. Under the disputed | anguage, grievances of an individual
enpl oyee have to be filed by and signed by the aggrieved
individual. Once filed, grievances cannot be processed through
arbitration without the individual enployee' s continued assent.

In addition, the conplaint alleges, the Enployer nmaintained
its position through the inpasse procedure and thereby failed to
participate in the inpasse procedures in good faith.! The
conplaint alleges that the Enployer's acts were violations of
Educati onal Enpl oynent Rel ations Act sections 3543.5 (a), (b),

(c) and (e).?

'The conplaint also set out certain other allegations about
a unilateral change in the health and wel fare benefit plan. On
July 25, 1989, all portions of the conplaint dealing wth the
health and wel fare benefit plan were renoved fromthe case.
Because these issues are no longer in contention it is
unnecessary to here list them

Unl ess otherwise indicated, all statutory references are to
the Governnent Code. The Educational Enploynent Rel ations Act
(EERA) is found at Governnment Code section 3540 et seq. In
rel evant part, section 3543.5 provides as follows:

It shall be unlawful for a public school enployer to:
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The District answered the conplaint on April 6, 1989,
denying that it had failed to negotiate in good faith or had
ot herwi se commtted an unfair practice. On July 12, 1989, the
parties filed a stipulated record in lieu of a hearing.

Fol |l owi ng several extensions, the parties conpleted the bfiefing
of legal issues on Cctober 27, 1989, and the case was submtted
for deci sion.

Fl NDI NGS OF FACT

The followng findings of fact are drawn fromthe conpl aint
and answer, the stipulation and the exhibits submtted by the
parties.

The M. D ablo Unified School District is a public school
enployer. At all times relevant, the M. Diablo Education
Associ ation, CTA/NEA, has been the exclusive representative of an
appropriate unit of the District's certificated enpl oyees.

During the period fromApril 1988 through October 1988, the

parties were neeting and negotiating for a successor to a

(a) Inpose or threaten to inpose reprisals on

enpl oyees, to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere with,
restrain, or coerce enployees because of their exercise
of rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights guaranteed
to themby this chapter

(c) Refuse or fail to neet and negotiate in good faith
Wi th an exclusive representative.

(e) Refuse to participate in good faith in the inpasse
procedure set forth in Article 9 (comencing wth
Section 3548).



col l ective agreenment which expired, on June 30, 1988. On or about
April 26, 1988, the Enpl oyer sunshined its initial proposal for

t he successor agreenent. In this proposal the Enpl oyer proposed
to continue, wthout change, provisions of Article I X, Gievance
Pr ocedure.

Under Article I X, the Enployer will process as grievances
only allegations made and signed by an individual enployee or
group of individual enployees.?® The provisions of Article IX
[imt the Union's right to file grievances to the foll ow ng
articles: Recognition, Gievance Procedures, O ganizational
Security and Savi ngs.

In addition, Article I X restricts the advancenent of a
grievance frominformal to formal status only where the issue is

not resolved informally "to the satisfaction of the grievant."*

SArticle I X sets out the follow ng definitions:

a. "QGievance" neans a conplaint of one or
nore unit nmenbers that they have been
adversely affected by a violation,

m sapplication, or msinterpretation of this
agr eenent .

b. "Gievant" neans the unit nenber or unit
menbers filing the grievance. The

Associ ation may be the grievant on all eged
vi ol ati ons of Recognition, Gievance
Procedure, Organizational Security and

Savi ngs [cl auses].

‘Article I X, section 22 (a) provides in relevant part as
foll ows:

a. |If an alleged violation is not resol ved
in informal discussion to the satjisfaction of
the grievant, a formal grievance nmay be
initiated. .




The grievant nust sign the grievance formfor it "[t]o be
.accepted" as a formal grievance.® The grievance then can proceed
to arbitration only if the "grievant is not satisfied" wth the
resol ution of the formal process.®

The Union's initial proposal, dated February 1988, proposed
to anmend provisions of Article I Xto allowthe Union to file a
grievance alleging violations of any article in the agreenent.
Wi |l e neeting and negotiating during the nonths of My through
Sept enber 1988, the Union steadfastly maintained its demand that
the Enpl oyer agree to expand the definition of "grievant" to
i nclude the Union for all purposes. At the sane tine, the
Enpl oyer steadfastly maintained its position to retain the status

guo | anguage on this subject.

Article I X, section 22 (b) provides in relevant part as
foll ows:

b. A formal grievance shall be initiated in
witing . . .. To be accepted the form
must include . . . _the signature of the
grievant(s). [ Enphasi s added. ]

fArticle IX, section 24 provides in relevant part as
fol |l ows:

The Associ ation may submt the grievance to final and
binding arbitration if either:

a. The grievant is not satisfied with the
di sposition of the grievance at Step_2 or

b. No witten decision has been rendered
wthin fifteen (15) work days
[ Enphasi s added. ]



During the negotiations, the Enployer's representative,
Goria Mkuls, stated tinme after tine in negotiating sessions
that the Board of Trustees would never agree to a provision under
which the Union could initiate and process grievances other than
those initiated by an individual enployee. Uni on representative
Di ane Schm dt ke objected that the Enployer's position placed the
Union and all enployees in the bargaining unit in the hands of an
i ndi vi dual enpl oyee, who mght be afraid to process a grievance.
In response, Mkuls stated on behalf of the Enployer that it was
the Union's responsibility to educate enployees so they woul d
cone forward with grievances.

On Cctober 10, 1988, and again on Cctober 22, 1988, Enpl oyer
representative Mkuls presented District proposals to maintain
the status quo |language on Article IX, section 16.” The Union
continued to demand a change in the |anguage of Article IX
section 16, during these neetings and in a proposal of
Cct ober 25. On Cctober 25, 1988, Uni on representatives appeal ed
“to the District that their positibn on the filing of grievances
was supported by the decision of a PERB adm ni strative |aw judge
in anot her case.®

Proposal s advanced by the Union on Cctober 25 refer to
grievance forns developed jointly by the Union and the District a

year earlier, on Septenber 23, 1987. Union representatives did

‘Section 16 sets out the definition of "grievance" and
"grievant."

8San Diego Unified School District (1987) PERB Deci sion
No. HO U- 314.



not question the Union's organi zational status as a grievanf in
di scussions with District representative Goria Mkuls during the
nmeeting where the forns were devel oped. The grievance forns
require the signature of the grievant. Under the Enployer's
proposal the grievant nust be an individual enployee whereas
under the Union's proposal the grievant could be a Union
r'epresentati ve.

On or about Novenber 8, 1988, Enployer representative Mkuls
declared an inpasse in the negotiations for the successor
agreenent. On Novenber 10, 1988, Mkuls filed with the PERB a
"Request for |npasse Determ nation/ Appoi ntnent of Mediator." In
this filing the Enployer listed as anong those issues renaining
in dispute, "Gievance (Association as Gievant)."

During the nediation sessions which followed the Enployer's
decl aration of inpasse, Enployer representatives naintained their
negoti ating position of status quo on the grievance procedure.
Union representatives maintained their negotiating position that
the contract should be changed by redefining "grievant" to
i nclude the Union for all purposes.

On or about January 4, 1989, the Union advised the Enployer
that it had filed an anended unfair practice charge with the
PERB. The charge placed the Enployer on notice that the Union
bel i eved that the Enployer had failed to negotiate in good faith
by its insistence on the grievance limtation |anguage. On or
about January 19, 1989, representatives of the Enpl oyer again

insisted as a condition for settlenent that the Union accept the



status quo griévance procedure proposed by the Enployer. The
Uni on refused, maintaining its demand for a redefinition of
"grievant” to include the Union for all purposes.

On or about January 25, 1989, representatives of the Union
count erproposed a settlenent which again included, anong ot her
itenms, the redefinition of "grievant." Later that day, the
PERB- appoi nt ed nedi ator suggested that the parties attenpt to
"clear the table" of unresolved issues. |In response,
representatives of the Union and the Enpl oyer considered a nunber
of itenms for tentative agreenent. Anmong those was Article IX,
Gi evance Procedures.

When Article | X was considered, representatives of the
Enpl oyer stated that the grievance procedure proposed by the
. Enpl oyer was the sanme proposal offered on October 10 and 20,
1988. The Enployer stated that the proposal was now offered:
(a) with know edge of the Union's pending unfair |abor practice
charge relating to the grievance procedure and (b) with the
provi so that the Enployer woul d abi de by whatever decision was
rendered by PERB in regard to the grievance procedure.

In response, representatives of the Union stated that:

(a) the Union intended to pursue its unfair practice charge to a
final PERB decision and (b) that any tentative agreenent by the
Union to the Enpl oyer's proposed Qrievance procedure was subj ect
to the Union's unfair practice charge and any PERB order deriving
t herefrom Representatives of the Enployer stated that they

understood the Union's position and accepted it. Thereafter, the



Uni on and the Enployer nmade a tentative agreenent on the
gri evance procedure.

On March 15, 1989, D ane Schm dt ke, the Union's executive
director, confirmed by letter the parties' positions at the
January 25 negotiating session. The Enployer did not dispute t he
contents of Schm dtke's March 15 letter. Thereafter, both the
Uni on and the Enployer ratified the tentative agreenent for the
grievance procedure which had been agreed upon by the parties on
January 25, 1989, and reviewed in the March 15, 1989, letter.

Prior collective agreenents between the parties have
contained a grievance procedure identical to that proposed by the
Enpl oyer for continuation during 1988-89. In all of the priork
collective agreenents, "grievant" has been defined as one or nore
i ndi vidual enployees in the bargaining unit. This has limted
the Union under all prior collective agreenents to the filing of
grievances in only four specifically listed subjects.?® In
negotiations for the prior collective agreenents, the Union
unsuccessfully sought a provision under which the Union could
process a grievance in its own nanme for all purposes w thout the
signature of an individual enployee.

LEGAL | SSUE

1) Dd the Enployer fail to neet and negotiate in good faith

by insisting to inpasse on restrictions on the Union's right to

file and process grievances on behalf of individual unit menbers?

%See definition of "grievant” in footnote no. 3, supra.
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2) Ddthe Enployer fail to participate in the inpasse
~procedures in good faith by insisting during nediation on
restrictions on the Union's right to file and process grievances
on behal f of individual unit nenbers?
CONCLUSI ONS OF LAW

Public school enployers and exclusive representatives have a
bilateral obligation to "meet and negotiate in good faith"?®
about "matters relating to wages, hours of enploynent and ot her

"1 pefusal to meet and

terns and conditions of enploynent.
confer about any of these mandatory subjects is an unfair
practi ce.

But the obligation to negotiate is not unlimted and a party
may lawfully refuse to negotiate about nonmandatory subjects.
When a party refuses to negotiate about a nonmandatory subject,
it is an unfair practice per se for the other party to insist to
I npasse upoh I nclusion of that subject in the agreenent. "[ S] uch
conduct is, in substance, a refusal to bargain about the subjects

that are within the scope of mandatory bargaining." NLRB v.

Whoster Division of Borg-Warner Corp._ (1958) 356 U.S. 342, 349

[42 LRRM 2034]. See al so, _Lake Elsinore Schogol District (1986)
PERB Deci si on No. 603.
The Union argues that it is given the right under EERA

section 3543.1(a) to represent its nenbers "in their enploynent

OFailure of either party to nmeet this obligation is an
unfair practice. See section 3543.5(c) for enployers and section
3543.6(c) for exclusive representatives.

"The scope of representation is set out in section 3543. 2.
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. "2 Moreover, the

relations with public school enployers
~.Union continues, it also possesses as a significant aspect of its
status as exclusive representative the right to file grievances
on behalf of all unit nmenbers. This right, which the Union finds
in several federal cases, is in addition to the statutory right
to represent its nenbers.

Applying the PERB test for negotiability, the Union
concludes that a proposal to waive either right is not a
mandat ory subject of bargaining. The Union then points to both
PERB and federal cases which hold that a party may not maintain
its position to inpasse on a nonmandatory subject over the
obj ection of the other party. Because the District insisted on
the grievance | anguage to inpasse, the Union concludes, the
District failed to negotiate in good faith.

The Enpl oyer argues first that the PERB already has resol ved
the issue in dispute by its decision in Tenple Gty _Unified

School District (1989) PERB Decision No. Ad-190. That decision,

‘the District argues, permts the parties to agree to contractual

2I'n relevant part, section 3543.1(a) provides as follows:

(a) Enpl oyee organi zations shall have the
right to represent their nenbers in their
enpl oynent relations with public school

enpl oyers, except that once an enpl oyee
organi zation is recognized or certified as

t he exclusive representative of an
appropriate unit pursuant to Section 3544.1
or 3544.7, respectively, only that enployee
organi zation may represent that unit in their
enpl oynent relations with the public school

enpl oyer.
11



| anguage restricting the right of an exclusive representative to
- file grievances.

Alternatively, the Enployer argues that the EERA, unlike the
Nat i onal Labor Rel ations Act, does not afford an excl usive
representative with the right to file grievances on its own
behal f. According to the Enployer, the EERAis witten so as to
[imt an exclusive representative's right to file grievances to
only those situations where it acts at the behest of an
i ndi vi dual enpl oyee. Thus, the Enployer concl udes, federal cases
supporting the Union's argument are inapplicable.?®

In federal |abor cases, as the Union notes, enployer
proposals to limt a union's role in grievance processing are
anal yzed as scope of representation issues. In Mrine &

Shi pbui Il ding Wrkers v. NLRB (3rd Gir. 1963) 320 F.2d 615 [53

LRRM 2878], a case cited by the Union, an enployer's insistence
upon a proposal that enployees sign all grievances was held to be

per se an unfair |abor practice. The circuit court concl uded

Bln reaching this conclusion the District attaches
consi derable significance to various textual differences between
the EERA and the National Labor Relations Act. The District also
points to a provision in the Federal Service Labor-Minagenent
Rel ations Act, 5 U S C 7103 et seq., which assures an excl usive
representative of the right to file grievances "in its own
behalf." 5 U S C 7121. The District argues that the om ssion
of such a provision fromthe EERA inplies a different |egislative
intent, i.e., that unions do not have a statutory right to file
grievances in their own nane under the EERA. While the District
correctly describes a principle of statutory interpretation, the
principle is inapplicable here. The Federal Labor-Managenent
Rel ati ons Act was enacted on Cctober 13, 1978. The EERA was
enacted on Septenber 22, 1975. In drafting the EERA, the
Legi sl ature can hardly be charged with knowl edge of a statute
that was not yet witten.

12



that the enployer's proposal was not a nandatory subject for
- bar gai ni ng. **

Anal ogi zing to the Suprene Court's rationale in NLRB v.
Whoster Division of Borg-Warner Corp., supra. 356 U S. 342
[42 LRRM 2034], the court concluded that the enployer's proposal
woul d substantially nodify the collective bargaining system
envisioned in the National Labor Relations Act "by weakening the
i ndependence of the representative chosen by the enpl oyees.”
Such a system the court mwoie, "enabl es the enployer, in effect,
to deal with its enployees rather than with their statutory

representatives." Mrine & Shipbuilding Wrkers v. NLRB. supra,

53 LRRM at 2881 [citations omtted]. A clause requiring
enpl oyees' signatures on all grievances,

.. . would preclude the union from
prosecuting flagrant violations of the
contract nerely because the enpl oyees

i nvol ved, due to fear of enployer reprisals,
or for simlar reasons, chose not to sign a
grievance. Hence, redress for a violation
woul d be made contingent upon the intrepidity
of the individual enployee. [53 LRRM at

2881]

A simlar result was reached by the Suprene Court of New
Jersey in Educatjon Association v. Red Bank Board of Education
(1978) 393 A . 2d 267 [99 LRRM 2447], another case cited by the
Union. Although the decision is based substantially on the
interpretation of a New Jersey statute, the court points out that

the denial to the exclusive representative of the right to file

“pccord, Latrobe Steel Co. (1979) 244 NLRB 528 [102 LRRM
1175], Enforcenent was deni ed on other grounds, Latrobe Steel

Co. v. NLRB (3rd Gr. 1980) 630 F.2d 171 [105 LRRM 2393].
13



grievances runs contrary to the very concept of collective

acti on.

Permtting a public enployer to require
i ndi vidual action at the critical nonment when
vi ndi cati on of enployee rights is at stake
woul d surely "short circuit" the system of
collectivity the legislature sought to
promote in the act and weaken its benefits

. Requiring an individual to put
himself on the line as the sole means of
initiating a grievance is inherently contrary
to the very concept of collectivity and
woul d, if sanctioned, bring about a
"prejudicial dilution" of the basic right to
organi ze secured by the [New Jersey]
constitution. [99 LRRM at 2453]

+~The New Jersey court specifically held that an exclusive
representative could file a grievance over the objection of the
affected unit nmenber. The court concluded that the right to file
a grievance was inherent in the bargaining system created by the
statute.'®

Contrary to the District's assertions, the PERB has not yet
considered the negotiability of proposals to restrict an
. exclusive representative's right to file and arbitrate

grievances. The District's reliance on Tenple Gty Unified

School District (1989) PERB Decision No. Ad-190 is m spl aced.

“The District finds any citation to Education Association
v. Red Bank Board of Education, supra. 393 A 2d 267, to be
"i napposite" because New Jersey law differs "so sharply fromthe
EERA. This argunent dism sses the case too lightly. What is
significant about the case is the court's analysis of the very
nature of collective activity. Violations of collective
agreenents have the potential for inpact upon all unit nenbers.
Grievances, therefore, are of interest to nore than just the
i ndi vidual who was harnmed. This significant point lies at the
root of collective activity, and is not based upon the wording of
the New Jersey statute.
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The case sinply does not deal with the issue. Tenple Gty stands
only for the broposition that deferral is not required where the
col l ective bargaining agreenent bars the exclusive representative

fromfiling a grievance on the disputed act.!®

Tenple City | eaves unresol ved the underlying question, at
i ssue here, of the negotiability of restrictions on a union's
right to file grievances. Cearly, the Board considers the issue

unresol ved because it basically said as nmuch in Calpatria Unified

School_District (1989) PERB Decision No. Ad-193. In Calpatria.

the Board declared it unnecessary to resolve the issue of a
union's right to file grievances, despite contractua
restrictions, in order to dispose of the contested issue before
it. Obviously, if the Board believed it had resolved the issue

in Tenple Gty it could not have declared the issue unresolved in

Cal patri a.

Al t hough the PERB has yet to consider the negotiability of
restrictions on the union's right to file grievances, the
question can be decided under well defined rules regarding the
scope of representation. Under the EERA, the parties are

obligated to negotiate about matters relating to wages, hours of

%The District theorizes that the Board could not have
reached this conclusion unless restrictions on the right to file
grievances were | egal. | f such restrictions were an unl awf ul
subj ect of bargaining, the D strict contends, the Board woul d
have raised that question sua_ sponte in ITenple Gty and
proclaimed the clause illegal. The District's argunent, however,
fails to consider the possibility that the Board believes
restrictions on the filing of grievances to be a perm ssive
subj ect of bargaining. |If the Board is of that view, then the
di sputed contract clause would be legal so long as the exclusive
representative were willing to negotiate about it.
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enpl oynment and nine specifically enunerated terns and conditions
of enpl oynent.

The PERB will find a subject negotiable even though it is
not specifically enunerated in section 3543.2 if: (1) it is
logically and reasonably related to hours, wages or an enunerated
termand condition of enploynent, (2) the subject is of such
concern to both managenent and enpl oyees that conflict is likely
to occur and the nediatory influence of collective negotiations
is the appropriate nmeans of resolving the conflict, and (3) the
enpl oyer's obligation to negotiate would not specifically abridge
the enployer's freedomto exercise those managerial prerogatives
(including matters of fundanental policy) essential to the

achi evenent of the enployer's mission. _Anaheim Union_H gh School

District (1981) PERB Decision No. 177; test approved in San Mateo
Gty School District v. PERB (1983) 33 Cal.3d 850 [191 Cal.Rptr.

800] . V7

The Anaheimtest was devised in the context of an enployer's
refusal to negotiate about subjects proposed by an excl usive
representative. To fit the context of this case the third prong
of the test nust be nodified to reflect the Union's interests
i nherent in exclusive representation. Here, the question is
whet her conpelling the exclusive representative to negotiate
woul d "significantly abridge the organization's freedomto

exerci se those representational prerogatives essential to the

YA'though in its brief the District argues that the right
of the exclusive representative to file grievances is negoti abl e,
the District at no point attenpts to apply the Anaheimtest.
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achi evenent of the organization's m ssion as exclusive
.representative of the negotiating unit."

It seens self-evident that the limts the District would
i npose on the Union's ability to file and arbitrate grievances
woul d significantly abridge the Union's capacity as an exclusive
representative. As noted. by the Courts in Marine & Shipbuilding
Wrkers v. NLRB, supra, 320 F.2d 615 and Education Association v.

Red Bank Board of Education., supra. 393 A 2d 267, limtations on

a union's ability to file grievances fundanentally alter the
concept of collective action.

The District rejects this analysis through attenpts to make
-di stinctions between the National Labor Relations Act and the
EERA. It is the District's thesis that the National Labor
Rel ati ons Act fosters the principle of mgjority rule to the point
"where the rights of individuals may be subordinated to the mﬂlf
of the majority.” By contrast, the District asserts, the EERA
evidences a legislative intent that the primary rights "are those
of individual enployees and that |abor organizations exist to
serve them not the other way around.”

But the District's approach ignores the concept of
coll ective action inherentlin any system of collective
bargaining.*® As the Union argues in its reply brief, the

District essentially "would imt the exclusive representative to

8Col | ective bargaining is a continuing process involving,
anong ot her things, day-to-day adjustnents in the contract and
wor ki ng rul es, resolution of problens not covered by existing
agreenents, and protection of rights already secured by contract.
Conley v. Gbson (1957) 355 U. S. 41, at 46, [41 LRRM 2089].
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the role of "attorney' for individual enployees.” Under the
District's approach, the idea of collective action |oses entirely
to the desires of individual workers. The District's approach
does not recognize that sonetinmes the needs of the group as a
whole may differ fromthose of an individual.' 1In these
situations, the District would make the individual suprene.

Yet, such is not the systemof |abor relations created by
the EERA. The statute envisions enployees acting collectively
t hrough a chosen exclusive representative to bargain wth their
enpl oyer about wages, hours and other terns and conditions of
enpl oynent. The grievance procedure is the contractual tool for
enforcing the results of the negotiated bargain.® For contract

violations to be grievable and arbitrable only at the instigation

PERB decisions in duty of fair representati on cases have
| ong recogni zed the right of the union to consider the needs of
the group in evaluating grievances. See, for exanple, Frenont
Unified District Teachers Association,_CTA/ NEA (1980) PERB
- Decision No. 125. There, the Board held that an exclusive
representative has the right to file a grievance over the
explicit objection of the affected individual enployee. In
reaching this conclusion the Board wrote:

[Al 11 nenbers of the unit have a vital stake in the
enforcenent of agreenents by their exclusive
representative. 1In the face of such conpelling
interests of the majority of the enpl oyees, the
conpeting right of an individual enployee nust be
subor di nat ed.

--2% ndeed, "the processing of grievances is a form of
continui ng negotiations over the witten agreenent." Chaffey
Joint _Union H gh School District (1982) PERB Decision No. 202,
citing NLRB v. Acne_lndustrial Co. (1967) 385 U.S. 432 [64 LRRM
2069] .
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of an individual enployee, runs counter to the very idea of
. collective action.

An enpl oyer violation of a contract, even if it directly
affects only one enployee, has the potential of initiating a
practice detrinmental to the entire bargaining unit. In a system
of collective bargaining, the ability to challenge contractual
violations nust lie with the party that negotiated the agreenent,
i.e., the union. Any other system nmakes the viability of the
contract dependent upon the willingness of each unit nenber to
stand individually. \Wereas "[t]he individual enployee has
basically a purely personal interest in the contract . . . [t]he
union has a significantly broader interest in the contract as
wel |l as the unique representational obligation to defend its

integrity." Fair_lLawn Board of Educatjon v. Fair Lawn_ _Education
Association (1980) 417 A.2d 76 [6 NJPER 1127 at p. 526].

As a final argunent the District contends that public policy
justifies a requirenent that grievances be brought on behal f of
i ndi vi dual enployees. The District argues that it cannot respond
to an alleged contract violation if the allegation is "brought
anonymously." It contends that contractual provisions which
permt the Union to file in its own nanme would result in
grievances "inpossible to refute ... if false and to fenedy

if true.”

It is unclear how the District reaches the conclusion that
permtting the Union to file grievances in its own nanme woul d

permt the Union to file grievances devoid of facts. Obviously,
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even if the Union filed a grievance in its own nane it still

woul d have to disclose the particulars of the incident from which

the grievance arose. This nmeans di scl osure of the identify of
the aggrieved party as well as the nature of the circunstances
clainmed to be in violation of the contract. | find no nerit in
the District's argunent.

 For these reasons | conclude that the Di strict-proposed
[imtation on the Union's right to file grievances woul d
significantly abridge the organization's freedomto exercise
those representational prerogatives essential to the achi evenent

of the organization's m ssion as exclusive representative of the

‘negotiating unit. Accordingly, the District's grievance

procedure proposal was not a mandatory subject of bargaining.?

“lUnder NLRB deci si ons, nonmandatory subjects are generally
characterized as being either permssive or illegal. A contract
provi sion containing a perm ssive subject is enforceable if the
parties voluntarily agree to its inclusion in the contract. NLRB
v. Woster Division of Borg-Warner Corp.. supra. 356 U S. at 349.
A contract provision containing an illegal subject is null and
unenforceable. NLRB v. Mgnavox Co. of Tennessee (1974) 415 U. S.
322 [85 LRRM 2475].

The District argues that there is no such thing as a
perm ssive subject under the EERA, citing Cunero v. Public
Enploynent Relations Board (1989) 49 Cal.3d 575. This is a
guesti onabl e contention since the issue of nmandatory vs.
perm ssive subjects of bargaining was not before the Suprene
Court in Cunero.

Despite the District's assertion regarding Cunero, it is
unnecessary here to decide whether the EERA creates only
mandatory and illegal subjects or whether the statute al so
permts negotiations over perm ssive subjects. Even if the
di sputed grievance | anguage be considered a perm ssive subject of
bargai ning, the Union contends that the District insisted upon
the | anguage over the Union's opposition. An enployer fails to
negotiate in good faith when it insists to inpasse that
perm ssive | anguage be included in a collective agreenent. See
Lake El sinore School District, supra, PERB Decision No. 603.
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The only remaining question is whether the Ehployer
~maintained its position to inpasse. An enployer fails to
negotiate in good faith when it demands to inpasse that the
excl usive representative "abandon rights guaranteed” under the

EERA. Mbddesto City_Schools (1983) PERB Decision No. 291.

The stipulation resolves this matter unequivocally. It is
absolutely clear that, over Union objections the Enployer
mai ntained its insistence on the disputed | anguage to inpasse.
The parties stipulated that the District maintained its position
on the grievance |anguage through the neetings of October 10, 22
and 25, the last neetings prior to the Enployer"s decl arati on of
i npasse on Novenber 8, 1988. 2

The stipulation |ikew se makes it clear that the Enployer
continued its insistence on the disputed grievance | anguage
during the mediation process. \Wen the Union finally acceded to
the Enployer's demand on January 25, 1989, it was with clear
notice to the Enployer that it intended to pursue the dispute
~ through a PERB hearing. The Enployer accepted this position and

the dispute was kept alive despite the agreenent.

It is of no significance that a succession of previous
contracts between these parties contained limts on the rights of
the Union to file and arbitrate grievances. "[O nce a contract
has expired, a party has no obligation to bargain over a
perm ssive subject even though one or nore past contracts
contained a provision dealing with that subject.” Morris, The
Devel opi ng Labor Law, (2d ed. 1983), at p. 847, citing Colunbus
Printing_Presspen (1975) 219 NLRB 268 [89 LRRM 1553] enforced in
NLRB v. Colunbus_ Printing_Pressnen (5th Cir. 1976) 543 F.2d 1161

[93 LRRM 3055]. See al so, _Poway Unified School District (1988)
PERB Deci si on No. 680.

21



Accordingly, | conclude that by its insistence to inpasse on
- clauses which would restrict the Union's ability to file and
arbitrate grievances, matters outside the scope of

representation, the District has failed to neet and negotiate in
good faith in violation of EERA section 3543.5(c). Because the
District maintained its insistence on the nonmandatory subjects

t hrough the statutory inpasse procedure, the District also failed

to participate in the inpasse resolution procedure in good faith,

a violation of section 3543.5(e). See generally Mreng Valley

Unified School District v. PERB (1983) 142 Cal.App.3d 191 [191

Cal . Rptr. 60].
A failure to negotiate in good faith is a derivative
viol ation of EERA section 3543.5(b) but is not a derivative

violation of 3543.5(a). _Regents of the University of California

(California Nurses Association) (1989) PERB Decision No. 722-H
[ahoe- Truckee Unified_School Distrjict (1988) PERB Deci sion
No. 668.

In its brief, the Union for the first tine asserts that the
District, by limting the Uni on' s right to file grievances, also
interfered with a protected right of enployees. This right,
according to the Union, is the right of an individual unit nmenber
to confidentiality when participating in protected conduct.

According to the Union, the protected right to
confidentiality is exercised when an enpl oyee requests that the
Union file a grievance on his/her behalf. By insisting that the

enpl oyee be the filing party, the District makes the enpl oyee
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di scl ose his/her participation in protected conduct and thus
violates the right of confidentiality. The Union asserts that
this interference is an independent violation of section
3543.5(a).

Unal | eged violations may be entertai ned where the conduct at
issue is intimately related to the subject matter of the
conpl aint, where the communicative acts are part of the sane
course of conduct, where the unalleged violations are fully
litigated and where the parties have had the opportunity to

exam ne and be cross-exam ned on the issue. Santa _Clara Unified

School District (1979) PERB Deci si on No. 104.

The alleged interference wwth the protected rights of
enpl oyees was not asserted in the original or anmended charge. It
was not alleged in the conplaint. It is not addressed by the
stipulated record. The District had no opportunity to present
evidence on the question.? The issue, therefore, was not fully
litigated. Accordingly, the allegation that the District

~interfered with enployee rights in violation of section 3543.5(a)

2The introduction of evidence mght show the alleged
interference with individual rights to be nore theoretical than
~actual. For exanple, it would be relevant on this issue for the
~enployer to inquire whether there ever had been an enpl oyee whose
participation in protected activities was unnecessarily reveal ed
because of the disputed grievance |anguagée. Normally, it would
be virtually inpossible for a grievance alleging sone harmto a
particul ar enployee to be filed without revealing the identity of
that enployee and the details of the alleged harm Because such
information is necessary to the processing of the grievance, it
woul d be revealed even if the Union filed the grievance. | f
there can be no denonstration that the grievance process has
resulted in the unnecessary disclosure of an enployee's protected
conduct, then the |anguage m ght not violate individual rights.
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by insisting on restrictions on the Union's ability to file and
arbitrate grievances is DI SM SSED.
REMEDY

The PERB in section 3541.5(c) is given:

. . . the power to issue a decision and order
directing an offending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenent of enployees
with or without back pay, as wll effectuate
the policies of this chapter.

A cease and desist order directing the District to stop its
unl awful conduct is appropriate in this case. It also is
appropriate to order the District to accept grievances filed by
“the Union on behalf of. individuals as well as grievances designed
to protect Union rights. It simlarly is appropriate to order
that the Union be permtted to file requests for arbitration
regardl ess of whether the issue was resolved "to the satisfaction
of the grievant” during the initial steps. These renmedies wll

ensure that the Union is able to carry out its duties as

.. exclusive representative without the limtations inposed upon it

by the District's unlawful bargaining stance.

It also is appropriate that the District be directed to post
a notice incorporating the terns of the order. Posting of such a
notice, signed by an authorized representative of the District,
wi Il provide enployees with notice that the District has acted in
an unl awful manner, is being required to cease and desist from
this activity, and will conply with the order. It effectuates

t he purposes of the EERA that enpl oyees be inforned of the
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resolution of the controversy and the District's readiness to.

.conply with the ordered renedy. Placerville Unjion_School

District (1978) PERB Decision No. 69.
PROPQSED ORDER
Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is found that the M.
Di ablo Unified School District has violated sections 3543.5(c)
and (e) and, derivatively, (b) of the Educational Enpl oynent
Rel ations Act. Pursuant to section 3541.5(c) of.the Gover nnment
Code, it hereby is ORDERED t hat phe M. Diablo Unified School
District, its officers and representatives shall
1. CEASE AND DESI ST FROM
A Insisting to and during inpasse on contractual
| anguage outside the scope of rebresentation whi ch has the effect
of restricting the Union's right to file grievances on behal f of
i ndi vidual unit nenbers to take grievances to arbitration.
B. Enforcing and giving effect to those portions of
- Article I X of the current agreenent between the parties which
-restrict the right of the Union to file and arbitrate grievances
to only alleged violations of the Recognition, Gievance
Procedure, Organizational Security and Savings clauses of the
agr eenent .
2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EE?FCTUATE THE POLICIES OF THE EDUCATI ONAL EMPLOYMENT RELATI ONS
A. Accept grievances filed by the Union on behal f of

i ndi vidual unit nenbers as appropriate under the time lines and
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subj ect matter requirenents of the agreement between the parties.

B. Process grievances through all steps of the
grievance procedure, including arbitration, initiated by the
Uni on on behal f of individual unit nmenbers regardl ess of whet her
the grievance was resolved "to the satisfaction of the grievant”
during the initial steps.

C. Wthin ten (10) work days of the service of a final
decision in this matter, post at all work locations wthin the
M. Diablo Unified.SchooI'Ejstrict where notices to certificated
. enpl oyees custonarily are posted, copies of the notice attached
hereto as an appendi x. The notice nust be signed by an
aut hori zed agent of the District, indicating that the District
wll comply with the terns of this Order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive work days.
Reasonabl e steps shall be taken to ensure that the Notice is not
reduced in size, altered, defaced or covered by any other
mat eri al .

C. Upon issuance of a final decision nmake witten
notification of the actions taken to conply with the Order to the
San Francisco Regional Director of the Public Enpl oynent
Rel ati ons Board in accord with the director's instructions.

Al'l other allegations in Unfair Practice Charge No.
SF- CE- 1287 and the conpani on portions of the conplaint are hereby
DI SM SSED.

Pursuant to California Adm nistrative Code, title 8,

section 32305, this Proposed Decision and Order shall becone
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final unless a party files a statenent of exceptions with the

- Board itself at the headquarters office in Sacranento within 20
days of service of this Decision. In accordance with PERB
Regul ati ons, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. See California Adm nistrative
Code, title 8, section 32300.. A docunent is considered "filed"

when actually received before the close of business (5:00 p.m)

on the last day set for filing ". . .or when sent by tel egraph
or certified or Express United States mail, postmarked not |ater
than the | ast day set for filing . . . ." See California

- Adm ni strative Code, title 8, section 32135. Code of Civil
Procedure section 1013 shall apply. Any statenment of exceptions
and supporting brief nust be served concurrently with its filing |
upon each party to this proceeding. Proof of service shall
acconpany each copy served on a party or filed with the Board
itself. See California Adm nistrative Code, title 8, sections

32300, 32305 and 32140.

Dat ed: Novenber 6, 1989

RONALD E. BLUBAUGH
Adm ni strative Law Judge
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